A n issue which is presently unresolved involves the regulation of physicians who practice across state boundaries. Pathology specimens are often shipped to out-of-state reference laboratories for processing and pathologic interpretation. Radiographs may be transmitted electronically to distantly located radiologists for interpretation. Telemedicine allows a physician to conduct " face-to-face" consultations with a patient in another state.
Physicians who practice medicine across state lines without physically being located in the same state as the patient either are required to have a full and unrestricted license in that state or are unregulated. The state has a duty to protect its citizens, but, at the same time, it is difficult for a physician to obtain full licensure in multiple states.
The practice of medicine across state lines includes any medical act that occurs when the patient is physically located within the state and the physician is located outside the state. Any contact that results in a written or documented medical opinion and that affects the diagnosis or treatment of a patient constitutes the practice of medicine.' Such practice should be regulated by the patient's state medical board. The standard of care required for practicing medicine is that of the patient's home state, even if the physician is physically located outside of the state.
Three states (Kansas, South Dakota, Texas) have statutes related to telecommunication but leave the problem of medical practice across state lines unre- Practice, attempt or advertising without certificate; misdemeanor "Any person who practices or attempts to practice, or who advertises or holds himself or herself out as practicing, any system or mode of treating the sick or afflicted in this state, or who diagnoses, treats, operates for, or prescribes for any ailment, blemish, deformity, disease, disfigurement, disorder, injury, or other physical or mental condition of any person, without having at the time of so doing valid, unrevoked, or unsuspended certificate as provided in this chapter, or without being authorized to perform such act pursuant to a certificate obtained in accordance with some other provision of law, is guilty of a misdemeanor. "
California has resolved much of the licensure problem with laws that became effective January 1, 1997.
SB 1665 (Thompson, Chapter 864) allows physician-to-physician consultation via telecommunication technology over state lines without requiring a California license and makes clear that consultants are not to be responsible for patient care. In addition, it imposes several requirements for governing the delivery of health care services through telemedicine and prevents payers from refusing to pay for services simply because they were rendered through telemedicine and there was no "face-to-face" contact with a patient.
SB 2098 (Kopp, Chapter 902) authorizes the Medical Board to develop a telemedicine registration program for physicians not licensed by California but who wish to perform interstate practice via telecommunication technology. Any program developed must be placed in statute by future legislation before it may be implemented.
The lesson to be learned is that a physician who gives medical opinions or advice that may affect the diagnosis or treatment of a patient in another state may in fact be unlawfully practicing medicine in that state if he or she is not licensed in that state unless there is specific legislation making it legal. This includes tele-phone conversation, telecommunication, or, possibly, other forms of communication.
